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I, MARIO NOYOLA, HAVE RECEIVED AnbD REVIEWED THE
OPENING- BRIEF PREMRED By My ATTORNEY. SUMMARIZED BeLow
ARE THE ADDITIONAL GROUNDS FOR REVIRW THAT ARE NOT ADDRESSE]
IN THAT RRIEF.

I UNDERSTAND THE COURT will REVIEW THIS STATEMENT
OF ADDITIONAL GROUNDS FOR REVIEW WHEN My APPEAL 1S ConsEREd
ON THE MERITS. THE FOLLOWING ADDITIONAL GROUNDS ARE A

FOLLOWS '

ADDIMTONAL, GROUND |

THE CONVICTIONS FOR CUSTODIAL ASSAULT Rt 94.306. /00 and 94.3,.03
THIRD DEGREE ASSAULT VIOLATE My CONSTITUTIONAL RIGHT AGAINST
DOUALE AEOPARDY , WHERE THE CONvVICTIONS FALL UNDER THE SAué
CRIMINAL CONBULT AND THE EVIDENRE REGUIRED TO SUIPORT A



CONVICTION UPON ONE oF THE CHARGED CRIMES woulld Have

BEEN SUFFILIENT TO WARRANT A CONVILTION UPON THE OTHER.

THE DOUBLE JEOPARDY CLAUSES OF THE FIFTH AMENMIENT
AND CONST. ART. | SECTION 9 DROTELT A DEFENDANT AGAINS T mMULTINE
DUNSHMENTS FoR THE SAME OFFENSE. SIATE v. NOLTIE, I wn. 2 251,
343, 307 P20/ 190 (1991); STATE v yiabovie, 97 wn.2d/ 443, 423,662 A 2%/
¥<$'3 (1983).

DESMTE THIS PROTELTION, THE RULE /N THIS STATE HAS LONG
BEEN THAT WHERE SEVERAL CHARGES ARE AGAINST 4 DEFENBANT

FOR. THE SAME AT OR TRANMSACTION AND CONVICTIONS ARE ORTA/AED
ON ALL COUNTS, /F THE SENTENCES ARE MAME 1O Run CONCURRENTLY

AND Do NOT EYCEED THE DENALTY OnE FOC ONE OF THE OFFENSLS
wHItH THE DEFENDANT wAS PRODERLY CONVILTED, THEN THAT

DEFENDANT 1S BEING- DUNISHED " BuT ONCE Fme HIS UNLAWFUL ALT®
anid DOMRLE JEOPARDY 1S NOT AT ISSUE. STATE v. JOHNSON, 0 wn. ZJ

T2, 931, 039 P27 1332 (1932)(GuOTING N RE RICE, 24 Wi Za/”ﬁ'
124, 193 p.2d 83 (19495

THIS 1S NO LONGER THE CASE. IN 198, THE UNITED <TMTES
SUPREME COURT OBSERVED THAT MULTIPLE CONVICTIONS wHOSE
SENTENCLES ARE SERVED CONUURRENTLY MAY STILL VIOLATE THE
RULE AGAINST DOUBLE JEOPARDY. BALL v. UNITED STATES, 470 UU.S.

o, JQU-0S, ¥ L.ED 2o 740, 10 .Ut 1GGE (/98S) THE COURT STATED!

"THE <ECOND CONVILTION, wHOSE CONCOMITANT SENTENLL
IS5 SERVED CONTURRENTLY, DOES NOT EvAporaTE simply BE(AUSE
OF THE CONCURRENRE OF THE SENTENCE . THE SEMRATE CONVILTION,
APART FROM THE CONCURRENT SENTEMCE, HAS DOTENTIAL ADVERSE
COLLATERAL CONSEGUENCES THAT MAy NOT BE jGAORED. FoRr
EXAMPLE, THE PRESENCE OF T O CONVICTIONS onN THE RECCRY
Mév DELA~ THE DEFENDANTS EUGIRILITY FOR PAROLE om RESUCT
IN AN INCREASED SENTENCE UNDER A REUMVIST STATUTE For 4
FUTUKRE OFFENSE. MOREOVER, THE SECOND CONVILTION MAL AL
USED TO 1mPEALH THE DEFENBANT'S <REBIRBIUTY AND CERTAINLY



CARRIES THE SOUETAL STICMA AWOMPANGING ANy CRIAUAA(
CLoONVICTION. BALL AT $lY- 4SS

ACLORDINGLY, THE COURT CONRLUDEN THAT THE A1ERE
FALT THAT THRE SENTENCES ARE WWONCURRENT ill NoT sHIELD
MULTIPLE CONVILTIONS FROM SKRUTINY UNDER THE DOUBLE JEpARAy
CLAUSE.

THE UNITED STATES SUPREME COURT HAS HELD THAT, FOR
DURPWSES ©OF DOUBLE MEOPARDy, THE TERM 'PUNISHMENT ' ENCOMBASSES
A CRIMINAL CONVICTION AN NOT SimPLy THE 1vQ0sITION OF THE
SENTENLE” CHAS v. STATE, WoN A.2d 1351, 1360 (DEL- 1991); UnuTél
STATES v. HILL 97 A2 144l (1992) (cuviphasts AdDED)

WITHIN CONSTITUTIONAL COMSTRAINTS, THE LEGINLATIVE B3Rl
HAS THE DOWER TO DEANE cRirmnal conbucr And ASsiavy
PUNBHAMENT FOR. SUCH CONDURT. WHALEN v. UNITEB STRTES, wys
.S Y, 138, U3 L.Ed 2d 1T 100 SOt 32 (1930).

THEREFORE, THE QUESTION WHETHER Sunista1EAITS 141005¢4
By A COURT, FOLLUMWING CONVILTION UPON CRInVAL CHARGLS,

ARE UNCONSTITUTIONALLY MULTIPLE cannoT BE KESOLVE] wiTHOUT
DETERAMINING WHAT DUNISHMENTS THE LEGISLATIVE BRaneH Has
AUTHORIZED . 1gl AT st

THE BLOWKBURGER “ SAME ELEMENTS" AND " SAME EVIDENCE” TEST
REMAINS A MEANS ©OF DETERMINING RULES OF STATLTORYy CONSTRUCTION
AND SERVE AS A MEANS OF DISCERNING LECHSLATIVE PURPASE, SLOCK-
BURGER SHoMUW NOT BE CONTROLLING WHERE THERE IS A CLEAR

INDICATION OF CONTRARY LEGISLATIVE INTENT. SEE ALBERNAZ v
UNITED STATES, HSO U.S. 333, 340, @7 L.€0. 2o/ 275~ 10/ S.CF 1/37(17%)
THE wWASH. SUPREME COURT AND THIS COURT HAvE RELIEA

ON INDIUA OF LEGISLATNIVE INTENT OTHER THAN THE BLRKBUR(eX
TEST TO DETERAUNE wWHETHER A DEFENDANT 13 RECRIVING MUlTIPLE
PUNISHMENT FOR THE SALE OFFENSE. SEE STATE v JOHNSON, 92
wa.td @11, woo p.2d 1249, CERT: DiISMISSED, Y4 U.S. 148 (19%0).




IN JOHNSON THE COURT LITED, BuT Did NoT RELy on,

THE RESULTS OF THE BLOWABURGER TEST IN DETERMUINING WHETHER
THE THREE CONVILTIONS COULD STAND. THE OFFENSES CLEARLy
INVOLVED DIFFERENT LECAL ELEAMENTS, Bu7 THIS FACTOR i14S

Not DETERAMINATIVE. i1d AT (TR,

Nor. Did DIFFERING LEGAL REJUIRE MENTS DREVENT THIS
COURT FROM CONCLUDING THAT TWO OFFENSES WERE THE SAGE
IN STATE v POTTER, 31 wn. App. ST, B%7-3%, (s D 2o/ Go (1982)

IN STATE v. READ, 100 wh Agd- 116, 7% ﬁ?-o/ 897 (2ooo), Division
THREE Found CONVICTIONS FOR SECOND DEOREE MURDER AAb
AIRST DEGREE ASSAULTE VIOLATED DOUALE JEODARDYy AND MWE
COURT VRATED THE ASSAULT CONVICTHON, THE REAd Courr
DETERMINED THE OFFENSES WERE LEGALLY “ THE SAME” UnAER
THE ‘SAME EVIDENSE TEST  SINGE PROVF oF SECONS DEGREE INTEAITIONAL
MURDER NECESSARICY ALSO DRIVES FIRST DEGREE ASSAULT, 1 AT 79/-92
THE COURT FOUND THE OFFENSES MERE THE SAME “iNv FAT " Rftalsl
THE OFFENSES wERE BASED oON THE SAME AT DIRELTES TowARA
THE SAME vicTia . id AT 191, (EmpHAsis ABDES)

THE UNITED STATES SUPREME LourT STATED v BROWN v
OHID 432 US. 1Gl, §3 L.£of.2d 137, 67 S.Ct- 2220 (197!

“THE DoullE JEOPARDY QUAUSE 1S NOT Sttt A FRAGILE
CUARANTEE THAT DROSECUTORS CAN AVOID iTS LiriTATIONS
By THE SIMALE EXDEDIENT oF MVIDING A4 SINGLE CRIME 1NTO
A SERIES of TEMIWAL OR SPATIAL UNITS?

IN THE CASE AT BAR, THE COURT HEW up THE Two
CONVICTHONS WHERE | Ay CONVWTEA By A Sur.y.

Rew 9A4.34. 03 DrovIDES In PART

ASSALT IN THE THIRD DEGREE .(1) A PEASON 1S GuUILTY OF
ASAULT IN THE THIRD DEWREL +F HE OR <HE, UNDER CIRCUMSTANCES
NOT AMOUNTING TO ASSAULT IN THE FIRST o seCond DECREE :



©) ASRULTS A Lan ENFORLEMEMT OFFICER oR OTHER
EMPLOYEE OF A LAW ENFOREEMENT AGENCY wHD was DERAMImAr
His or HER OFFICIAL DUTIES AT THE TitmE &F THE ASSauel”

RUV 94.30. 100 DROVIDES N PaseT:

CUSTODIAL ASIAULT. (1) A PERSON 1S GUITy of cLisTodIAL
ASSAULT 1F THAT DERSON |5 NOT GUILTS OF AN ASSAULT 1~ THE
FIRST OR <ELoNB DEGREE AND WHERE THE DERSON :

(b) assaulis A Full OR PAKT- TIME STAFE MEMBER or VOLUNTEER,
Any EBUCATIONAL DNERSONNEL, Ay PERSONAL SERVIRE PROWIDER,
OR ANy VEADDR OR AGENT THEREOF AT AAn, Abu(T CORRELTLONS
INSTITUTION ort LOLAL ADULT DETENTION FACILTIES o 1Al
PERFORMING ©FFICIAL DUTIES AT THE TIME oF THE ASSRUCT.”

T 18 UNAMISTAKANLE THAT THE LEGISLATURE inTENDLN THESE
STATUTES TO BE NUTHING AMRE THAN THE SAME Type' of ASSAuLT.
BOTH inDICATE THAT 4 DERBON 1S GUILTY OF ASSAULT 1Ff A FIRST
OR SECOND DECGREE ASSAULT 1S ANOT WARRANTED.

FURTHER, E4LH STATUTE CGOES oN TO rageee IENTIAY ‘of FItial
DUTIES AT THE TIME OF THE ASSAULT. THE DLACEAIENT OF THE
word “THE" CAN OnLy BE INFERRED THAT 'Oat” ASSAULT AN OtLuUR.

THE LEOMS LATURE DEVELOPED THE LuSTODIAL ASSALI(T STATUTE
TO HELD CURE THE ASSAULTS THAT oCumr 1w DETENTION ANd
CORRELTION FALILITIES.

THE STATUTE FOR THIRD DEGREE ASSAULT wAS DEVELOPLS FOR
LAW ENFORXEMENT OFFIRERS JNI THE FIELD TO HE(P CURE THE
ASSAULTS TO POLIRE ON THE STREET.

THE VikTiin N THIS casE BRIAN KISLER, TESTIEFIEN HE 15
A COMRECTIONS OFFIRER NoOT' A DOLILE oFfF4R.

THE LEGISLATURE 0BVIOUSLy MISTAKENLYy CREATED THESE
SPATUTES WITHOUT REALIZTING. THAT A AKIOR(Ty ofF DETENTION
FAIUTIES ARE RUN By A SHERIFF DEPARTMENT, THUS CREATING
A DOTEMTIAL FOR CONFUSION AS TO WHAT CHARGES TO ¢ HARGE .



THESE ASSAULTS ARE RASEA oni THE SAME ASSAULT, THE
SAME TIME AND PLALE, AND HAVE THE SAME yICTs. THE
COMLT FOUND THAT FoR SENTENUNG PUAPOBES THE ASSAULT
CONVILHONS W ERE SAME CRAMINAL ConvBULT AAid Ran +HEM
CONCURRENT WITH INTIAMIBATING A PDUBLIC SERVANT.

"TWO OFFENSEL SHARE THE SAmME CUAMINAL INTENT wWHEN
THE OFFENDER'S INTENT, OBIECTIVELY VIEWEN, DOES NOT CHANGE
FROM ©ONE CRIME TO THE NEXTY STATE v. viKE, 125 wn.2o/ 407,

oy, 335 .2 w24 (1994)

COURTS SHOULD LOoK AT THE UNDERLVING STATUTES AnG
THE INTENT NECESSARY TO OMmIT EAUH CRIME . STRTE v. RoDRIGUER,
Wl whn.Agp Bz, sk, ¥IZ pZ/ S0k (199/)-

THE INTENT For EITHER CHARGCE 1S THE ,'&séAuLT”:rssecF.
HERE [ THERE wAS NO SUBSTANTIA( CHANGE IN THE NATWAKRE OF
THE CrimiNAL 083ECT IVE.

THE THIRD DEGREE ASSAULT COnVIRLTION SHn(A BE ALATED
BECALRE THE CuSTODIAL ASSUULT CONVIRTION (S THE A0 SPHECIAC

OFFENSE | BEQAUISE T 4galys TO DETENTION ok LORRECTONAL
FAUILITIES . wWHEN A GENERAL ANA A SPEUIFIN STATUTE ARL
CONCURRENT, THE MORE SPEAL LAR APOLIES TO ExeLuUdE

THE GENERAL. STATE v. CANN, 92 wh-2of 198, 197, S5 4.2/ 972 (1979)
THE THIRD DEGREE ASSAULT LONVIRTION SHoULD BE vARATED. |

A ITHonAL GROUND 2

THE SENTENUING COURT EXCECAED (TS STATUTORY AUTHORITY
AND VIOLATED DOUBLE SEOPARDY wHEN 4T 1M1POSES 1§ monTHS of
COMMUNITY CUSTODY AFTER 1MPOSING THE STATUTOR Y AAXIA1UM
ofF (o MONTHS ON WOUNTS ONE AND THREE.

SENTENCING 1S A LEGISLATIVE DOwER, NOT A Juditi”l pontR.
TATE v. BRYAN, 93 wn.2d (77, 181, gov p.2d 12¢8 (19%0)




IT 1S THE FUNRTION OF THE LEGISLATURE AND NoT THE
SUDICIARY, TO ALTER THE SENTENUNG MROLSS, STATE v, AMonidy
€ wn.2d 900, 909-10,SHO p.2of Wik (1915). A TRIAL CourT's DISCRETION
TO MPOSE A SENTENLE 1S LuTED TO whHAT 1S GRANTEL B\, THE
LEGISLATURE , AAd THE COURT HAL NO INHERENT Aowir To DEVELYS
A DROLEDURE FOR 141A0SIAK- A SENTENCE UNALiTHOR/ZEY B\ TWE
LEGISLATURE . STATE v AVIMONS, 105 vim.2ed 175, 718 p. 2o 709 (19%¢)
A TRIAL COMRT AMAy ONLy 1APOSE A SENTENCE THAT 15 AUTHORZED
By STATUTE . IN RE DERS. RESTRAINT OF QARLE, 93 win. 2/ %1, (OY p.20/
1293 (19%9).

R A.A94. 101 (3) providEs IN ParT!

“THE TERM of COWMUNITY QUSTODy SPECIKIED By THIS SELTION
siall BE REDURED Ry THE COURT LWHENEVER AN OFFENDERS
STANMKE RANGE TERM OF CoNFINEMENT IN COMBINATION viriTH

THE TERM OF COMMUNITY CusTOBy EXCEEND THE STATULTORY
MAKIAAM FOR THE CRME AN PROVIOEDS IN RCn 94.20.08i,
(enpHasis added)

Rottd ASSAVLT CONVILTIONS HAVE A STATU TORY MmAYivim
OF WO MONTHS. | wAS GIVEN THIS (O MONTH mAavisaum. THE
COURT IMPOSED AN ADbITIONAL iX MONTHS Commrunimy CusTody,
THIS COMBAATION EXCEELN THE STATUTORY AtAXIAIAM. THESE
CRIMEY ARE NOT CONSIMERED vioLENT OFFENSES. RUn, 9.99A.030(5Y)

THEY ARE URIMES ADAINST DERSONS, R 9.9VA. HIl(2) THOUCH
THE ApPLICATION SHOM(D HAVE REEN /2 monTHS Comidtunity

MmsToOby 1T would HAVE &Tite IOLATED THE STATUTE 4A/d
DOURLE JEoparby seacipLES.

RO 4.944. 1091 (9) INDICATES THAT COMAMMUNITY LUusTObY
SHALL BE REDULED By THE CouwlT, NOT MmO FIER. NO ommunity
CusToby aHould RE IMPOSEA AND ALL CONVIUHONS wERE Run
CONCVRRENTLY. THIIG-H (OUNT 2 HAS A HIGHER STATUTORY,
MAX VUM THAN THE ASSAULTY, TO 1414058 ANN COMATUNITY,



CUSTODY wouLd STILL VIOLATE THE STAMITE, THEREFORL |, THE
COURT EXCEEDEDA 115 STATUTOE Y AUTHOEITY, AAND No COMMUNITY
CusTOdy CAN BE ImPosed.

ADDITIONAL (rROUND 3

THE ASSALILT COAVICTIONS ARE INVALID BECAUSE THE JquNr
AND SENTENCE 15 FARiAlly ERRONEDYS.

WHETHER A PERSON CONVIRTED oF A CRIME wAS CHLEA A
LAWFUL SENTENCE 1S A QUESTION OF LAwv THAT IS ﬂéwe'n,gd
DE NOVD. STATE v MILLER, ISL wh. 2o 23, 27, 423 p.3¢/ 827 (Roos)
THE SRA DIRELTS THAT " 4 LT MAYy NOT impyIOSE A SENTENCE
PROVIBN O A TERM of CONFNEMENT o com»wu/wr-,...cu;w)y
wWHILH EXREERS THE STATUEDH MAXIMUN FOR THE CRIME AS
PoVIDED N W20, 9.9YA. SoT (3)

IN BRODKS THE SUPREME COURT HELD THAT WwWHERE THE
SEATENCE SPELRLALLY DIRELTS BOR TU ENSWURE THAT wHATEvER
AELEASE DATE «T° SETS, UNDER NO CIRCUMSNTANCES Anm o, THE
OEFENDER SEiv € MORE THAN THE STATUTORY MAVIATUM ., IN RE
RIDOKS | (o Wi 2ol LN, 20l p3 1083 (2o09)

IN STATE v. FRANKLIN, 172 wn.2d 331, 8%, 263 p.3of S35 (2ot/)

OUR SUAREME CoOURT HELY THAT THE LEGSLATUREN 2009 AstEnlarénrs
O ForwviER RCw O.9UA. 701 (TO0E) REGUMREN TRIAL CnimkTS TU

SET A FIXED TERM OF COMMVILANITY HSTOBYy THAT, wHEN (oambINE(
with THE SENTENCE, DID NOT EXCELD THE STATLTOR y AIAXIA A1
SENTENLE.

IN STATE + WINBORNE, ___ wn. AP 20/2 DIVvISION THREE
OF TRE CHURT OF AQPEALS STATED THE " AMENSMENTS TU 2009 AdD

LONUER. SNABLED A SENTENUNG lRT TO MAKE THE Forsn oF
JVBUMENT NOTATION APPROVER 1A BROOKS. SEE ALSO 87476 v Soyd,
—wn Wl 205 p.30f 824,322 (2012)



THE SENTENCE MPOSEN ON THE ASSALICTS 1S snudlid AAsd
ERRONEGMUS BECALBE THE SUDGAEAIT AND SENTENEE |3 FALAULY
INVALID. THE JUDOMENT ANB SENTENCL sHuuwll THERE Fored
BE COMRELTEA ox 4-nENDES.

coneluS oAl
Foe THE REASONS STATED, THE THIRD DECREE ASSALICT
CONVILTION SHD BE VALATED AnD REMAADED TO REAWL
THE WOMATUNITY QUSTODY TO ZERD ANB AmENd THE JudbwicnT
AND SENTENLE.

REMECT ULy SUBMMTED DECEMBER 2TH, 2002 .

o

AINEID  ANOYOLA
ApPELLANT
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